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STATE OF TEXAS



§
IN THE DISTRICT COURT







§

vs.





§
EL PASO COUNTY, TEXAS







§

SHY BOY




§
111TH JUDICIAL DISTRICT

MOTION IN LIMINE REGARDING  ANTICIPATED

UNDULY  PREJUDICIAL EVIDENCE

TO THE HONORABLE JUDGE OF THIS COURT:

COMES NOW SHY BOY, Defendant in the above styled and numbered cause, regarding the anticipated “scientific evidence” anticipated by the defense to be sought to be introduced by the State, and moves this Court to order the State not to mention or exhibit to the jury, in any manner, any item of evidence before offering the item into evidence, and in support of this motion shows:

I.


In jury cases, Texas Rule of Evidence 103(c) provides that proceedings must be conducted, to the extent practicable, so as to prevent inadmissible evidence from being suggested to the jury by any means.

II.


The defendant anticipates that the State will attempt to offer into evidence scientific expert testimony indicating a particular item of medical evidence in the suspected sexual assault exam is “consistent with “sexual assault, before that statement’s admissibility is established.  In particular, the defendant anticipates this type of testimony in relation to a reddish discoloration on the complainant’s vagina. 

III.

Rule 104(a) of the Texas Rules of Evidence mandates the court to determine preliminary questions concerning the admissibility of evidence.  The Supreme Court of the United States has held that a trial judge must “make a preliminary assessment of whether the testimony’s underlying reasoning or methodology is scientifically valid and properly can be applied to the facts at issue.” Daubert v. Merrill Dow Pharmaceuticals, Inc., 509 U.S. 579, 580 (1993).  Accordingly, the trial judge must ensure that the scientific expert testimony is relevant and reliable before admitting the testimony as evidence.  Id at 579-580.  The Supreme Court of Texas adopted the Daubert standard requiring the proposed scientific expert testimony to be relevant and reliable pursuant to Rules 401, 402, 403, and 702 of the Texas Rules of Evidence.  E.I. du Pont de Nemours and Company, Inc. v. C.R.Robinson, 923 S.W.2d 549, 556 (1995).

 
To be admissible, the evidence must be relevant.  Relevant evidence is defined as “evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”  Tex.R.Evid.  401.  Relevance demands a valid scientific connection to the facts of the case.  Daubert, 509 U.S. at 580.  Evidence which is irrelevant is not admissible.  Tex.R.Evid. 402.  As applied to scientific evidence, the relevance standard  provided in Rule 702 of the Texas Rules of Evidence requires the expert testimony to “assist the trier of fact to understand the evidence or to determine a fact in issue.” E.I. du Pont, 923 S.W.2d at 554-556; Daubert, 509 U.S. 579 at 580.

Additionally, the trial judge must determine whether the “scientific knowledge,” pursuant to Rule 702 of the Texas Rules of Evidence, is reliable.  In Kelly v. State, 792 S.W.2d 579, 573 (Tex.App.—Fort Worth 1990,) aff’d, 824 S.W.2d 568 (Tex.Crim.App. 1992), the appellate court held that Rule 702 requires the satisfaction of a three-part reliability test:  1) whether the underlying theory is scientifically valid;  2) whether the technique applying the theory is valid; 3) and whether the technique was properly applied on the occasion in question.  Daubert listed some factors affecting a trial judge’s determination of reliability including: 1) whether the theory or technique can be or has been tested, 2) whether the theory or technique has been subjected to peer review or publication, 3) the known or potential rate of error, and 4) general acceptance within the relevant scientific community.  Daubert, 509 U.S 579 at 580.  These factors are non-exclusive. Id.  The Defendant does not believe the scientific expert can meet the criteria listed in Daubert, especially item numbered “3.”

If both relevancy and reliability standards are satisfied, the judge must then determine whether to exclude the evidence because its probative value is outweighed by the “danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, or needless presentation of cumulative evidence.”  Tex.R. Evid. 403; see E.I. du Pont, 923 S.W.2d at 557.

IV.

          Any testimony that a particular discoloration in the complainant’s vaginal area is “consistent with” sexual assault has no probative value prior to its authentication and admission, and should not be considered for any purpose by the jury before that time.  “Consistent with” testimony does not make clear whether the particular condition is more common among sexually assaulted women than non-sexually assaulted women.  Relevance requires that such evidence be more common among sexually assaulted women than non-sexually assaulted women.  Such evidence is demonstrated by empirical data.  Vasquez v. State, 975 S.W.2d 415 (Tex.App.-Austin Aug. 31, 1998) (NO. 03-97-00224-CR), rehearing overruled (Sep. 29, 1998), petition for discretionary review refused (Feb. 3, 1999)(referencing expert testimony that a child exhibits certain characteristics that have been empirically shown to be common among children who have been sexually molested). Further, the defendant anticipates that the scientific expert testimony in question will have an extremely prejudicial impact on a jury and be detrimental to the defendant without first establishing the evidence’s reliability, credibility and admissibility. Because “consistent with” testimony is associated with causation, a jury can be misled by such evidence. See United States v. DeNoyer, 811 F.2d 436, 438 n.3 (8th Cir. 1987).  Unless the state can demonstrate relevance, “consistent with” testimony should be excluded on Rule 401, 402, 402, and 702 grounds. 

V.

          For these reasons it is improper and prejudicial for the jury to hear any testimony prior to its admissibility being established, because such testimony invites the jury to speculate on facts not proven.

         WHEREFORE, defendant prays the court hold a hearing and grant this motion and order that the state not elicit testimony before the jury any testimony before that testimony’s admissibility is established.

                                                     Respectfully submitted,

                                                     EL PASO COUNTY PUBLIC DEFENDER

                                                     BY: _________________________________ 

                                                     ROBERT LAWLESS

                                                     Attorney for Defendant

                                                     State Bar No. 12345678

                                                     500 E. San Antonio, Room 401

                                                     El Paso, Texas  79901

                                                     (915) 546-8185

                                                     (915) 546-8186

CERTIFICATE OF SERVICE

     This is to certify that a copy of the above document has been hand-delivered to the District Attorney’s Office, 500 E. San Antonio, Second Floor, El Paso, Texas 79901 on this the _____ day of ______________________, 2003.
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